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3MEY/ORDER

Manoj Kumar Aggarwal (Accountant Member)

1. The grievance of the revenue in aforesaid appeals for Assessment
Years (AY) 2009-10 & 2014-15 is common. Therefore, the appeals were
heard together and are now being disposed-off by way of this

consolidated order for the sake of convenience & brevity. First, we take

up appeal for AY 2014-15.



]
s

ITA Nos.3614-15/Mum/2018
M/s. SVC Co-op Bank Ltd.
Assessment Years :2009-10 & 2014-15

ITA No. 3615/Mum/2018, AY 2014-15

2. The revenue contest the order of Ld. Commissioner of Income-Tax

(Appeals)-3, Mumbai, [in short referred to as ‘CIT(A)’], Appeal No.
CIT(A)-3/DCIT 1(3)(2)/IT-220/2016-17 dated 08/01/2018 on following

grounds of appeal: -

1. On the facts and circumstances of the case and in law, the Hon'ble CIT(A)
erred in allowing the assessee's claim of deduction u/s 36(1)(vii) which it had
not claimed in its return of income relying upon the decision of Bombay High
Court in the case of Prithvi Brokers and Shares Pvt. Ltd. 349 ITR 356(Bom)
when the same was not accepted by Department on merits and against which
no further appeal was filed only due to low tax effect.

As evident from grounds of appeal, the revenue is aggrieved by the fact
that deduction u/s 36(1)(vii) has been allowed to the assessee which
was not claimed as per return of income and was revised during the
course of reassessment proceedings.

3.1 Facts on record would reveal that the assessee being a co-
operative bank was assessed for year under consideration u/s 143(3) on
30/12/2016 wherein the income of the assessee was determined at
Rs.109.16 Crores after certain adjustments as against returned income
of Rs.106.73 Crores e-filed by the assessee on 13/10/2014.

3.2 During assessment proceedings, it transpired that the assessee
had claimed deduction u/s 36(1)(vii) for Rs.22.36 Crores. It was noted
that proviso to Sec. 36(1)(vii) mandates that in case of an assessee to
which clause (viia) applies, the amount of deduction relating to any such
debt or part thereof shall be limited to the amount by which such debt or
part thereof exceeds the credit balance in the provision for bad and

doubtful debts account made under that clause. Further, CBDT
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instruction No. 17/2008 dated 26/11/2008 mandate that for the purpose
of this proviso, the opening balance of the provision u/s 36(1)(viia)
should be considered. Examined in the light of this position, the
assessee’s claim was found to be incorrect. The assessee submitted
revised computation of income wherein higher amount of Rs.24.47
Crores was claimed as deduction u/s 36(1)(vii). However, Ld.AO refused
to consider the same since the same was not claimed by way of revised
return.

3.3 Upon further appeal, Ld. CIT(A) admitted the claim of the assessee
and allowed the same by following the ratio of decision of Hon’ble
Bombay High Court rendered in CIT V/s Pruthvi Brokers and
Shareholders Pvt. Ltd. (349 ITR 336) which was rendered after
considering the ratio laid down in Goetz (India) Ltd. (284 ITR 323).
Aggrieved, the revenue is under further appeal before us.

4. We have carefully heard the rival submission and considered the
material on record. It is discernible from the factual matrix as
enumerated in preceding paragraphs that the assessee had already
made a claim u/s 36(1)(vii) while filing the original return of income.
However, the said claim was revised during the course of assessment
proceedings in the light of statutory provisions read with CBDT
instruction no.17/2008 dated 26/11/2008. Incidentally, the claim worked
out to be at higher figures, which was denied by Ld. AO since the same
was not claimed by way of revised return of income. The learned CIT(A)
admitted and allowed the same by relying upon the ratio laid down by
Hon’ble Bombay High Court rendered in Pruthvi Brokers and
Shareholders Pvt. Ltd. (349 ITR 336) wherein it was held that there
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would be no bar for appellate authorities to consider a new claim raised
before them. The Ld. AR has relied upon the decision of Bangalore
Tribunal in Schneider Electric IT Business India Pvt. Ltd. V/s JCIT
(200 TTJ 20 30/04/2019) which also supports the same view. Another
noteworthy factor is that the revenue has not disputed the quantum of
deduction u/s 36(1)(vii) which would be allowable to the assessee and
therefore, it could safely be presumed that the claim, on merits, was in
accordance with law. Therefore, no fault could be found in the action of
Ld. CIT(A) in allowing the revised claim, by following the ratio laid down
by Hon’ble Bombay High Court.
5. Resultantly, the appeal stands dismissed.
ITA No. 3614/Mum/2018, AY 2009-10

6.1 In this year, the revenue contest the order of Ld. Commissioner of

Income-Tax (Appeals)-3, Mumbai, [in short referred to as ‘CIT(A)],
Appeal No. CIT(A)-3/DCIT 1(3)(2)/1T-222/2016-17 dated 15/01/2018 on

following grounds of appeal: -

1. On the facts and circumstances of the case and in law, the Hon'ble CIT(A)
erred in allowing the assessee's claim of deduction u/s 36(1)(vii) which it had
not claimed in its return of income relying upon the decision of Bombay High
Court in the case of Prithvi Brokers and Shares Pvt. Ltd. 349 ITR 356(Bom)
when the same was not accepted by Department on merits and against which
no further appeal was filed only due to low tax effect.

ii. On the facts and circumstances of the case and in law, the Ld.CIT(A) erred
while re-computing the deduction u/s 36(1)(vii) allowable to the assessee
considering the relief given to assessee u/s 36(1)(vii) when the same is
based on Prithvi Shares and Brokers and the same has not been accepted by
the Department.

As evident from grounds of appeal, the revenue is similarly aggrieved by

the fact that revised deduction u/s 36(1)(vii) has been allowed to the



fhg _-::"'5.
ITA Nos.3614-15/Mum/2018

pesosament Yeus S008 T34 S0V
assessee which was not claimed by way of revised return but claimed
during the course of assessment proceedings.
6.2 Facts are more or less the same in this year. The assessee was
assessed u/s. 143(3) r.w.s. 147 on 30/12/2016 wherein the income of the
assessee was determined at Rs.64.09 Crores after certain additions /
adjustments, as against assessed income u/s 143(3) for Rs.63.63
Crores.
6.3 The reassessment proceedings were triggered in view of the fact
that deduction of provision for bad and doubtful debts u/s 36(1)(viia) was
allowed to the assessee before deduction u/s 36(1)(vii) and 36(1)(viii)
which resulted into excess deduction for Rs.171.71 Lacs. Another
triggering factor was the reason that deduction u/s 36(1)(viii) was
allowed in excess to the extent of Rs.153.44 Lacs. Both these
adjustments were made by Ld. AO while framing the assessment order.
Consequently, the assessee revised its claim u/s 36(1)(vii) which was
denied by Ld. AO on similar reasoning.
6.4 Upon further appeal, Ld. CIT(A) admitted and allowed the claim of
the assessee by following the ratio of decision of Hon’ble Bombay High
Court rendered in CIT V/s Pruthvi Brokers and Shareholders Pvt. Ltd.
(349 ITR 336) which was rendered after considering the ratio laid down
in Goetz (India) Ltd. (284 ITR 323). Aggrieved, the revenue is under
further appeal before us.
6.5 Facts being pari-materia the same as in AY 2014-15, taking the

same view, we confirm the order of Ld. CIT(A), in this regard.
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7.  Resultantly, the appeal stands dismissed.
Conclusion

8. Both the appeals stand dismissed.

Order pronounced in the open court on 14" January, 2020.
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